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1.

MR JUSTICE MITTING: The claimant challenges theflaness of aspects of the
guidance given by the Right Honourable John Hutton, themnskr of State for Health,
to National Health Service Trusts effective from 1st iIA@®004 about the

implementation of the National Health Service (Charge Overseas Visitors)
Regulations 1989S1/1989/306 ("the Regulations").

The Regulations require charges to be made for NiH8ces provided to certain
individuals who are not ordinarily resident in the Unitéthgdom which would be
provided free of charge to United Kingdom residents. The goaarallenged
concerns foreign nationals who have been given temp@a@myssion to the United
Kingdom under paragraph 21(1) of Schedule 2 to the Immigratiori@l: typically,
failed asylum-seekers for whom removal directions haeebeen set, often because
they cannot be returned to their home state or teyritdviany, perhaps most, are
penniless.

The Guidance is non-statutory and emphasises: ét)itths no substitute for the
Regulations themselves; (2) that NHS Trusts must make tven decisions on
individual cases. Nevertheless, it is important thatduidance is accurate as to the
law. NHS Trusts are unlikely to have a detailed knowledg&etomplex provisions
of immigration and asylum law and policy and it is likehat the guidance will be
followed by them. Further, it identifies an IND (nowor8ler and Immigration
Authority) helpline and website from which advice carsbaght, and the advice given
is likely to follow that given in the guidance. If tigelidance is wrong, it is likely to
affect a significant number of people and it is appro@rithat any significant error
should be identified by this court.

The heart of the guidance challenged is set out in gausgraphs which deal with
ordinary residence, and two paragraphs which deal spdlyifiaéth refugees and
asylum-seekers:

"Ordinarily resident

5 .4. An overseas visitor is defined in the Regulationa @srson not
ordinarily resident in the UK. 'Ordinarily residerg’'not defined in the
NHS Act 1977. The concept was considered by the Houserdtlamd

although the case being considered was concerned witmehaing of

ordinary residents in the context of the Education Abkes decision is
generally recognised as having a wider application. TheédHolikords

interpretation should, therefore, be used to help deta@erson can be
considered ordinarily resident for the purposes of the REtS1977 and

the overseas visitors charging Regulations.

5.5. In order to take the House of Lords judgment int@aag when
assessing the residence status of a person seeking H8esélvices,
trusts will need to consider whether they are:

living lawfully in the United Kingdom voluntarily and for sett led
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purposes as part of the regular order of their life fo the time being,
whether they have an identifiable purpose for their residnce here
and whether that purpose has a sufficient degree of contiity to be
properly described as 'settled'

5.6 Trusts need to make a judgment as to whether a patierdinarily
resident in the light of the circumstances of timalividual patient. But
there are several elements which all need to beisdtisFor example, a
person who has the right of abode or who has been ¢pawe to remain
and has an identifiable purpose for their visit may noetniee 'settled’
criterion if they are only here for a few weeks. Atively, someone
may be here legally, for several months, but with natiflable purpose.
But it is for the trust to decide whether the criteria met. There is no
minimum period of residence that confers ordinarilyident status. In
the past the Department of Health has suggested thabsemého has
been here for less than 6 months is less likelyaetrthe 'settled’ criterion
but it is important to realise that this is only a gacka not a deadline.

5 .7 The question of ordinarily resident status is thst fand most
fundamental issue to resolve, because if a patientssedaas ordinarily
resident then the charging Regulations do not come lag even if the
patient has only been in the UK for a few days or weéldse Secretary
of State has no powers to charge for NHS treatmemiesoe who is
ordinarily resident in the UK.

6.23 Refugees and asylum seekekgho have made a formal application
with the Home Office which has not yet been determinglde refugee is
someone who has been granted asylum in this country.

6.24 the fact that the exemption for asylum seekers oslg lmtil their
claim is determined means that trusts should be prepacteth that the
application still on-going at intervals if treatmestbeing provided over a
long period. If the claim is finally rejected (includiagpeals) before the
patient has been in the United Kingdom for 12 months, thapatabe
charged for a course of treatment they were receivirtheatime their
status was determined. That remains free of charge corpleted.
They must, however, be charged for any new coursesatiient. If that
is routine elective treatment, then payment should bdled in the same
way as for anyone else seeking non-urgent treatmepgyment should
be obtained before treatment begins (see para 3.1).e ey have
completed 12 months residence they do not become exempt f
charges.”

5. The claimant's case is that until removal dim®iare set a failed asylum-seeker is not
to be charged for National Health Service services, sawbe extent that a person
ordinarily resident in the UK could be so charged; that advice to the contrary, for
example and in particular the last sentence of paragradhof the guidance, is legally
wrong.
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The claimant's challenge arises out of the refofsabatment to him for a serious liver
complaint based on this guidance but his personal clasmbe been resolved by a
consent order of 13th October 2006 by which it was agreé¢dhéhaould be provided
with clinically appropriate treatment, leaving only the tvade on general grounds. It
IS unnecessary to set out his history or personal cstamoes in consequence.

The statutory framework is to be found in the Natidtealth Service Act and in the

Regulations made under it. Section 1 of the NationadltHeService Act 1997
provides:

"(1) It is the Secretary of State's duty to continue phemotion in
England and Wales of a comprehensive health service eesigrsecure
improvement -

(a) in the physical and mental health of the peoplbade
countries, and

(b) in the prevention, diagnosis and treatment oéd#)

and for that purpose to provide or secure the effectiveigpom of
services in accordance with this Act.

(2) The services so provided shall be free of chargepexceso far as
the making and recovery of charges is expressly provaleldyfor under
any enactment, whenever passed.”

Section 3(1) provides, relevantly:
"1. It is the Secretary of State's duty to provide througlkmgland and

Wales, to such extent as he considers necessargdd afl reasonable
requirements ...

(c) medical ... services."

This is a general duty giving a wide discretion to the &acy of State (seex parte
Coughlan [2001] QB 213, paragraphs 22 to 26.

Section 121 provides for exceptions to the duty in Se&{(@nto provide services free
of charge:

"Regulations may provide for the making and recovery, i so@nner as

may be prescribed, of such charges [as the Secretaryatd 8Stay
determine] -
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10.

11.

12.

(a) in respect of such services provided under this Act as
may be prescribed, being.

(b) services provided in respect of such persons not
ordinarily resident in Great Britain as may be presatib

The origin of Section 121 is Section 17 of the Nationadlth Service Amendment Act
1949. It is now reproduced in a differently ordered sed¢ticdhe same effect is Section
175 of the National Health Service Act 2006. Section 175nes @ a number of
sections permitting charges to be made in Part 9 02006 Act. All other charging
provisions relate to categories of service, for exardpl&al services and prescription
drugs, not categories of persons. Sections 121 and 175 only pkanges to be made
for services provided to "such persons not ordinarily resisheGreat Britain as may be
prescribed.”

The Regulations currently made under Sections 121 and 17bealational Health
Service (Charges to Overseas Visitors) Regulations 198@gul&ion 1 defines
overseas visitor as "a person not ordinarily resident m tmited Kingdom."
Regulation 2(1) imposes a qualified obligation on NationalltHegervice Trusts to
recover charges for services from overseas visitors:

"Where an Authority [or NHS Trust] [or NHS foundatidrust][, or a
Primary Care Trust] provides an overseas visitor witlvises forming
part of the health service, that Authority [or NHS Trugti] NHS
foundation trust] [or, a Primary Care Trust], having dateed, by means
of such enquiries as it is satisfied are reasonaldd the circumstances,
including the state of health of that overseas visttaat the case is not
one in which these Regulations provide for no charge tméee, shall
make and recover from the person liable under Regul&ticmarges for
the provision of those services."

Regulation 3 exempts from charge certain categoriesenvice, for example those
provided at a hospital's accident and emergency departnmehfpiathe treatment of
dangerous and transmissible diseases listed in Schedatel Tor one category of
overseas visitor, a person who is detained under the Mégadth Act 1973.

Regulation 4 exempts from charge a long and variedf lsstavseas visitors, including,
for example, employees of UK-based employers anaughals. Two are relevant for
present purposes:

"(1) No charge shall be made in respect of any servaasirig part of
the health service provided for an overseas visitor ...
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13.

14.

15.

16.

(b) who has resided lawfully in the United Kingdom for not
less than one year immediately preceding the time \theen
services are provided unless this period of residence
followed the grant of leave to enter the United Kingdom for
the purpose of undergoing private medical treatment or a
determination under Regulation 6A [;] or

(c) who has been accepted as a refugee in the United
Kingdom, or who has made a formal application for leave
to stay as a refugee in the United Kingdom [which has not
yet been determined]."

A genuine refugee, whether or not he has yet been drasygim, may or may not be
ordinarily resident in the United Kingdom. He will not &e arrival, but may become
so by significant residence. The draftsman can be takdrmave included paragraph
4(1)(c) to cater for the refugee who has not yet becandi@arily resident.

The question underlying this challenge is what is meanbtdinarily resident” in
Sections 121 and 175. It is rightly common ground that, wiereame phrase is used
in the Regulations it has the same meaning as in theimypaactions, otherwise the
Regulations would be making provision outside the scope adribbling power. The
presumption to that effect in Section 11 of the Integti@h Act 1978 is plainly not
displaced.

Before considering the determinative question, it esessary to examine the
immigration status of a failed asylum-seeker. Those seai asylum can do so in two
ways: by applying at the port of entry for asylum; or byhoagy entry by other means,
either legally with leave to enter for another purpdse.example to visit the UK or

unlawfully, whether by fraud or simply by entering clandes§i without leave to enter.

In either case an immigration officer will give weitt authority for the temporary
admission of the individual under paragraph 21(1) of Scked@uo the Immigration

Act 1971.

By virtue of Section 11 of that Act, a person who ésriftorarily admitted or released
while liable to detention under the powers conferred by &dae?" is determined "for
the purposes of this Act" not to enter the United Kingdohiis provision covers a
person temporarily admitted at a port of entry undeagraph 21 but not a person who
has entered illegally or whose leave to enter hagrexkr been revoked who has
subsequenthpeen granted temporary admission under paragraph 21 (seaalysis
by Lloyd Jones J in R on the application of AW v Londandiigh of Croydori2005]
EWHC 2950 (Admin) paragraph 18. This has practical consequénce®meone
seeking support under a variety of Acts to which Schedule BhefNationality
Immigration and Asylum Act 2000 applies (see paragraphs 6 avfuch identify the
two different classes). The distinction is also mtained by and for the purpose of
Section 11 of the Nationality Immigration and Asylum A02, which identifies a
person who is "in the United Kingdom in breach of the igration laws" by reference
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17.

18.

19.

20.

to a set of conditions set out in subsections 11(2)(&hdwhich does not include a
person who is granted temporary admission at the poent/ but does include a
person granted temporary admission subsequently. Buyprthission only applies for
the purpose of naturalisation under Section 4 and Sahddof the British Nationality
Act 1981, and asylum support under Schedule 9 to the ImmigratdrAsylum Act
1999 (see Section 11(1) of the 2000 Act). None of these prosisiffect National
Health Service services.

Section 33(2) of the Immigration Act 1971 is of potentiaityre general significance:

" (2) It is hereby declared that, except as otherwise geovin this Act, a
person is not to be treated for the purposes of any psawidithis Act as
ordinarily resident in the United Kingdom or in any of tistahds at a
time when he is there in breach of the immigratiorslaw

| will return to this when considering the definitionarflinary residence.

Ms Laing does not contend that the distinction draetween asylum seekers who
claim asylum at the port of entry and those who do s latdeterminative of their
status for the purpose of receiving National Health Serservices, and accepts that
both must be treated in the same way. As she reasymightly, to hold otherwise
would introduce into the management of National HealtlviSe hospitals a degree of
complexity which would, given limited resources, be ircice unworkable.

A person whose asylum claim is rejected by the &agref State and who does not
succeed on appeal against that decision to the Asylum andgtation Tribunal
remains subject to temporary admission under paragraph 2temmbival directions are
set. Until then the immigration status of a failedl@syseeker is the same as that of a
person whose asylum claim has yet to be determinedauBe an important aspect of
ordinary residence is or may be that it must be lgwifuis necessary to consider
whether a failed asylum seeker is lawfully in the Uhikengdom.

In relation to a person who claims asylum at thé gloentry that question was, in my
opinion, authoritatively determined by the House of LordSanma v the Secretary of
State for the Department of Work and Pensi@®6] 1AC 564. The issue is whether
or not the claimant was "lawfully present” in the Udit€¢ingdom for the purposes of
paragraph 4 of the schedule to the Social Security Imbtograand Asylum
(Consequential Amendments) Regulations 2000. The Secodt8tate contended that
for a person to be lawfully present his presence hadve Ibeen positively authorised
by a specific grant of leave to enter rather than teamgaadmission under paragraph
21 (see page 574H paragraph 27). Lord Brown, with whose spe=¢totise agreed,
rejected that argument:

"There is to my mind no possible reason why paragraph 4ldshozu
construed as requiring more by way of positive legal aighbon for

someone's presence in the United Kingdom than that tbest ¢arge here
pursuant to the express written authority of an immigratofficer

provided for by statute." (paragraph 28, 574H to 575A).
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21.

22.

He did so in the light of his analysis of the purposé afiect of Section 11 of the
Immigration Act 1971 in paragraph 25:

"Even assuming that Section 11's deemed non-entry 'fpopes of this
Act' would otherwise be capable of affecting the caasion of the 1999
Act and the 2000 Regulations (as legislation in pari na&gteitiwould in
my judgment be quite wrong to carry the fiction beyorsdatiginally
intended purpose so as to deem a person in fact lawfully riet to be
here at all. 'The intention of a deeming provision, aging down a
hypothesis, is that the hypothesis shall be carriefhraas necessary to
achieve the legislative purpose, but no further' - thecefof the
authorities as summarised by Bienion, Statutory Intempoet, 4th ed
(2002), section 304, p 815."

Similar considerations must apply to Section 11 of thaoNatity Immigration and
Asylum Act 2002.

It follows that the fact that an asylum-seekenas deemed to be lawfully here for
certain identified statutory purposes does not meanhthas not lawfully here for all

purposes. Further, in my opinion if he is "lawfully et for the purpose of the
Regulations considered in Szonh@an see no good or principled reason why he should
not be lawfully in the United Kingdom for the purpose of deiring whether or not
he is ordinarily resident here.

It is common ground that the test for ordinary resides to be found in the speech of
Lord Scarman in R v Barnet London Borough Council ex pahi@h[1983] 2 AC 309.
The question was whether five students admitted with timieed leave to enter for
the purpose of study qualified for an award from a local &itut authority for a first
degree course. The qualification was three years' ordimsigence in the United
Kingdom. All five had been resident in the United Kingdomtfoe requisite period
but none had the right of abode here. The local educatihority had refused to
make the award on that ground. Lord Scarman began by oizsehat "ordinary
residence" is not a term of art in English law and tha words should be construed in
their statutory context as ordinary words in commogesa

"Unless, therefore, it can be shown that the statut@mework or the
legal context in which the words are used requires arelifftemeaning, |
unhesitatingly subscribe to the view that 'ordinarilydest' refers to a
man's abode in a particular place or country which he dugpted
voluntarily and for settled purposes as part of the regulder of his life
for the time being, whether of short or of long duratig@43 G-H)

Applying that test, each of the students were ordinaelyident for the relevant
purpose. Lord Scarman identified as an "important ex@eptio that test the
lawfulness of his residence:

"If a man's presence in a particular place or courgtrynlawful, eg in
breach of the immigration laws, he cannot rely on hiawful residence
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23.

24,

25.

as constituting ordinary residence (even though in aase the Crown
may be able to do so) .... There is, indeed, expresssjao in the Act of
1971, section 33(2). But even without this guidance | woulttlcde

that it was wrong in principle that a man could relyhasown unlawful

act to secure an advantage which could not have beamedbtif he had
acted lawfully." (343G to 344B)

"Immigration status', unless it be that of one whor@sight to be here,
in which event presence in the United Kingdom is unlawfulamseno

more than the terms of a person's leave to entetaasped upon his
passport. This may or may not be a guide to a persae’stion in

establishing a residence in this country: It certainly oarme the

decisive test, as in effect the courts below haveddeia" (348D to E)

"The terms of an immigrant student's leave to entdrramain here may
or may not throw light on the question: it will, hoves, be of little

weight when put into the balance against the fact ofimeed residence
over the prescribed period - unless the residence is &d@iach of the
terms of his leave, in which event his residence, bemawful, could not

be ordinary." (349E)

Lord Scarman did not refer to -- and according tadpert in the Law Reports was not
referred to -- paragraph 21 of Schedule 2 to the 1971 ActcaHhigot have been taken
to have had in mind the status of someone granted temponarigsémh under that
paragraph, still less of the distinction between suclpeason and the person
subsequently granted temporary admission. He did, howtegat,a person's presence
in breach of immigration lavas disentitling him to rely on his unlawful residence by
virtue of Section 33(2) and of the general principle thata oould not profit from his
own wrong, and did so for the purpose of deciding whetlhenod a person was
ordinarily resident for the purpose of another statlités part of his reasoning and not
an obiter dictum. It therefore binds me when consmdethe position of an asylum
seeker who has throughout been in the United Kingdomneiacbrof immigration law.

An asylum seeker who does not claim asylum at thegfaehtry cannot, therefore,
become ordinarily resident for the purposes of Sectidfisand 175 of the National
Health Service Act or the Regulations.

That leaves the asylum seeker who claims asyluhegidrt of entry, like the claimant
in this case. In his case the application of Lord Saarsntest may well produce the
answer that he has become ordinarily resident in thitetl) Kingdom. | do not accept
Ms Laing's proposition that because his residence is, mgiple precarious, he cannot
become ordinarily resident until granted leave to remdisan see no reason why a
person lawfully in the United Kingdom, except for certgiedfic statutory purposes,
should not become ordinarily resident by dint of hitumtary wish to settle, coupled
with residence for a significant period. Such a pefsdfills Lord Scarman's test. A
person whose claim to asylum (which might carry wiith wish to return to his native
territory when the threat to him has lessened or gdres failed, but who refuses to
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leave voluntary is likely to be determined to remaithi& United Kingdom, if he can.
Significant residence with that purpose is likely to jevproof of ordinary residence.

The conclusion to which my analysis of the two Hafdeords' decisions points is one
for which neither Ms Laing nor Mr Knafler contend and lsirdy unworkable for the
reasons which | have identified. Consequently, nottatiding the binding effect of
those two high authorities, | must make a choice betwbem. | do so on pragmatic
grounds, persuasively explained by Hale LJ_in R v Wandswaotidon Borough
Council ex parte J2000] 1 WLR 2539 (at 2557C to H):

"I conclude, therefore, that there is no general priacipf legality
excluding certain people from access to social servieesppposed to
specific statutory provisions which may do so. This iarcaly
surprising. Local social services authorities are skidleassessing need
and arranging the appropriate services. That is theutstgtduty under
Section 47 of the Community Care Act 1990. It is alsopttedessional
skill of social workers. They are not and never haenlprofessionals in
making moral judgments as between particular people wliéntical
needs. They have no particular skills or facilifiesassessing whether or
not a person is subject to immigration control or &asal choice about
whether or not to return to his home country. It isSleeretary of State,
with the Immigration and Nationality Directorate, whHamows the
individual's immigration status, has routine access toldbal country
information, which might make such judgments possible, lzesl the
power to determine whether or not a person should beedldo remain
here, and to remove him if he should not.

"Further, as Simon Brown LJ has demonstrated, immigratiatus is a
complex matter. To arrive at a definition of thagleose presence here
was so questionable as to give rise to an assumptiamebdibility for
services would be a difficult task. Should it depend upoethdr or not a
criminal offence is committed (bearing in mind that thifence in
guestion is not a particularly serious one); or upon whethenot the
person concerned can currently be removed from the gomtnediately
(which is more complicated still); or upon whether raat the person
currently has a permission to be here which does nolugesbis resort to
such services? Where does the question of choice betstegng and
returning come into the equation?

"It makes much more sense both in practice and in ptentapleave the
task of deciding upon need to the provider of health, educaticocial
services, and the task of deciding whether or not a pessould be
allowed to remain here to take advantage of those servethe
immigration authorities. This is subject, of course,the power of
Parliament expressly to limit eligibility to thosergees where eligibility
has previously depended solely upon need.”

Hale LJ's words can be applied mutatis mutandis to @imscand the managers of
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27.

28.

29.

National Health Service Trusts.

Accordingly, and for what | acknowledge to be prilpgoragmatic reasons, my choice
between the two conflicting authorities falls upon theiglen of the House of Lords in
Szoma | therefore declare that insofar as the guidaingearticular the last sentence of
paragraph 6.2.4 advises National Health Service Trusts tgechaited asylum-seekers
who would otherwise be treated as ordinarily residerg,unlawful.

That conclusion means that it is not necessaméto determine the remaining issues.
But given that it is inevitable that this case will go ferthl will briefly set out my
conclusions.

Under the heading "What Trusts need to do", treatraeltided into three categories:

"Immediately necessary treatment- if the opinion of the clinicians
treating the patient is that treatment is immediatelgessary then it must
not be delayed or withheld while the patient's chargeahtessis being
established. There is no exemption from charges for régEmey
treatment (other than that given in an accident andgamey department
- see para 6.7(a) but trusts should always provide imnedgia¢cessary
treatment whether or not the patient has been informfiedr agreed to
pay, charges. Not to do so could be in breach of the HiRigints Act
1998. While it is a matter of clinical judgment whethexatment is
immediately necessary, this should not be construedhsiagpmeaning
that the treatment is clinically appropriate, as timag be some room for
discretion about the extent of treatment and the &itnghich it is given.
In some cases allowing the visitor time to return hdoretreatment
rather than incurring NHS charges. When providing immeljiat
necessary treatment clinicians should be asked to letenpn advice
from Doctors or Dentists form at Appendix 1;

"Urgent treatment - where the treatment is, in a clinical opiniont no
immediately necessary, but cannot wait until the patieturns home.
Patients should be booked in for treatment, but the stusuld use the
intervening period to establish the patient's chargealiesstaVherever
possible, if the patient is chargeable, trusts are diyaadyised to seek
deposits equivalent to the estimated full cost of tneat in advance of
providing any treatment. Any surplus which is paid can temed to the
patient on completion of treatment. When providing urgesditment
clinicians should be asked to complete an advice fromidd®or Dentists
form at Appendix 1;

"Non-urgent treatment - routine elective treatment which could in fact
wait until the patient returned home. The patient's gdabrle status
should be established as soon as possible after fiestakto the hospital.
Where the patient is chargeable, the trust should nbataitreatment
processes, eg by putting the patient on a waiting list] antleposit
equivalent to the estimated full cost of treatmentliesen obtained. Any
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30.

31.

32.

33.

34.

surplus which is paid can be returned to the patient orpletion of
treatment. This is not refusing to provide treatmentis irequiring
payment conditions to be met in accordance with thergaig
Regulations before treatment can commence."

In the briefest of summaries, the guidance in effeguires clinicians to treat those
whose life would be in danger if it were withheld oromliould suffer serious injury. It
requires them to defer for a short time the provisiorurgfent treatment pending a
determination on whether or not they could receive dweatment in their home
territory, and it requires them not to initiate treatthwhich is not urgent where the
patient is chargeable, until a deposit is paid.

That advice is clearly rigorous, but it is not, in mywienlawful by reason only of its
terms. Article 8 of the Convention does not impose ofamvention state the
obligation to provide medical treatment at any specifielléo persons within its
territory (see_Tysiac v Polan8410/03, 20th March 2007, paragraph 107). That
statement of principle by the Strasbourg Court findearecho in the decision of the
House of Lords in N v Secretary of State for the Hddepartmen{2005] 2 AC 296.

By providing treatment to deal with life-threatening emecggesn and situations in
which serious injury may result if the patient is unteela the state is fulfilling its
minimum obligation under Article 8 and, if it still exgstunder the law of common
humanity.

Mr Knafler submitted that, notwithstanding that thaght be so, nevertheless the
treatment was discriminatory by reason of the faat thapplied only to those who
were not ordinarily resident in the United Kingdom subjectatraft of exemptions
which did not include failed asylum seekers. The answeénabproposition is to be
found in the observations of Sedley LJ in (MorridMestminster City Counc[R006] 1
WLR 505 at paragraph 47:

"The problem is in all significant respects a problenfooéign nationals

either coming to this country (benefit tourism) or owtisig their leave to

be here (irregular status) in order to take advantageeqdriority housing

status accorded to homeless families. Measures dirattdis, | accept,

require no explicit justification, whether becauseyttare an aspect of
immigration control or because they are an obviousliifegte response
to a manifest problem."

Those words apply mutatis mutandis to the obligation tovipe medical services
under the National Health Service Acts.

Accordingly, and but for my conclusion on the stafuaied asylum seekers, | would
have concluded that the guidance given was lawful.

MR JUSTICE MITTING: Ms Laing, | have indicated | lgiive permission to appeal.
| wonder in the light of two propositions: first, tHact that there appear to be
conflicting decisions of the House of Lords; and secgndat it concerns an
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35.
36.
37.
38.
39.

40.

41].

42.

43.

44,
45,
46.

underlying question of statutory construction rather thangasstruction of guidance,
whether it is not an appropriate case for a leapfevgficate.

MS LAING: My Lord, the thought had not crossed my mind.
MR JUSTICE MITTING: Do you want to reflect upon it?
MS LAING: Could I take instructions?

MR JUSTICE MITTING: Yes.

MS LAING: While | am on my feet could | perhaps memtone point. Your Lordship

did hear argument about whether or not there is aafisarto withhold treatment. |

think it's implicit in the answer your Lordship gave about tesue that your Lordship

has held that there is such a discretion. | wondereohwbur Lordship receives to the
transcript whether you might indicate as much.

MR JUSTICE MITTING: | have deliberately confined mydel that which | was
required to answer. | was not required to answer thatiqogstis for another day.

MS LAING: All right. | am grateful for that indation. | will take instructions on the
point your Lordship has just mentioned?a(isg | hope this will not be awkward, those
sitting behind me would like some further time to consitlerissue and obviously they
need to discuss it with colleagues.

MR JUSTICE MITTING: It is entirely reasonabledamhat | propose is that | extend
the time, if you need it, to consider whether applying doleapfrog certificate or
ordinary permission to appeal to the Court of Appeall wdu have received the
transcript. | have indicated that | will give you pernassto go to the Court of Appeal
if that is the appropriate route. If you do not withirvese days of receiving the
transcript make a written submission that there shoeld keapfrog certificate then |
will simply give you permission to appeal to the CourtAppeal. If you do make
written submission that there should be a leapfrogfficate, unless either of you
suggest otherwise | will determine that on the papers.

MS LAING: That's extremely helpful | am very tgfal to your Lordship. | think your
Lordship has already indicated that your Lordship will eateme for putting in any
necessary documents.

MR JUSTICE MITTING: Yes.
MS LAING: To 21 days from receipt of the transcript.

MR JUSTICE MITTING: In either event you will hawd days from the date on
which you have the transcript. If you seek a leapfrotficate it will take your time to

14 days to get in the necessary paperwork, but that shouldwituld have thought,

impose on unreasonable burden on you.
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53.
54.
55.
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57.

58.
59.

MS LAING: Could I also ask your Lordship in view of theportance of the case to
direct that the transcript be expedited.

MR JUSTICE MITTING: Yes, we have had this debatetsef Last time you asked
for it it worked, it did come back quickly.

MS LAING: Indeed, yes, and obviously so far as castsconcerned | cannot resist
that.

MR JUSTICE MITTING: There will be an order thattefendant should pay the
claimant's costs to be the subject of detailed assessih®t agreed. Public funding
assessment as well?

MR KNAFLER: Yes, | am grateful for that. In tesrof an order to be made about the
application, | tentatively suggest an order providing tihat application for judicial
review be allowed, and any declaration is made in prgdise terms towards the end
of the first part of your Lordship's order.

MR JUSTICE MITTING: Yes. Would you please draw up adepoby agreement. If
you cannot agree | may have to get you back to see Wwhatlisagreement is and
resolve it myself.

MR KNAFLER: We will certainly agree.
MR JUSTICE MITTING: | do not anticipate a problem.
MS LAING: No.

MR KNAFLER: | suppose the only thing we may need toktlipout is whether we
might need permission to cross-appeal on those twao sihiosidiary points. That might
not be respondent notice territory, but can | think abloat? Of course | am thinking
within that 21-day period.

MR JUSTICE MITTING: Would you, like Ms Laing, pleaseake any submissions
you want to on that within seven days of receiving thestriaot?

MR KNAFLER: Yes.

MR JUSTICE MITTING: Thank you both for an interagttour through this statutory
thicket.
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