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Abstract
In April 2004, the government amended legislation to exclude failed asylum seekers from free NHS secondary healthcare.  This step was part of wider legislative changes to tackle the problem of ‘health tourism’, based on the theory that ineligible foreign nationals purposefully “abuse” NHS services to which they are not entitled.  A proposal is currently under consultation to apply similar changes to rules on access to primary care.

Failed Asylum seekers should, in theory, leave the country.  In reality many remain indefinitely, some for valid reasons recognised by the home office.  Failed asylum seekers often live in poverty, and face specific physical and mental health problems due to past experiences and conditions in the UK.  

The main justification for the policy proposal was financial.  However, there is a lack of evidence for the impact of ‘health tourism’ on either the finances or services of the NHS.  Part 1 of this dissertation looks at the reasons for this policy change.  In light of lack of a cost benefit analyses, the policy may instead originate from anxiety in the general public over asylum issues and the state of the NHS, particularly in the context of the 2005 general election.  The policy proposal, once made, was debated in a 6 week consultation. Analysis of the outcome of the consultation gives an insight into how the final policy was formed.

Part 2 of this dissertation looks at the impact of the policy on health services and practitioners, public health and failed asylum seekers.  Despite possible benefits for NHS service capacity, because of the lack of prior impact assessment there have been negative implications for all three areas that were not envisaged or adequately safeguarded against; Alternative sources suggest the cost of health tourism is negligible, whereas the cost to the NHS of treating neglected conditions in an emergency may be higher than the cost of routine treatment; Charging for HIV treatment poses a public health risk; The refusal to treat non-emergency cases has resulted in health problems for individual asylum seekers illustrated by case studies. 

The conclusion is that this policy was a populist one, based not evidence of health tourism but on growing public concern over it stimulated by the national press. This has serious consequences for the health of failed asylum seekers and public health.  The recommendation is that the government amends charging legislation to provide failed asylum seekers with free NHS secondary care.

Methodology
I learnt about this piece of legislation through my Conflict, Migration and Human Rights course in the International Health BSc.  I was interested in the effects the legislation might have, and finding out why it had been introduced so I decided to investigate this for my BSc project.  Key documents in my research were the initial consultation and its outcome document, along with response documents from several organisations and the Health Select Committee.  I also used resources at the International Health Centre, and through my supervisor Jack Piachaud resources at Medact and the Medical Foundation for the Care of Victims of Torture.  I spoke to Moyra Rushby at Medact who provided background reading materials and case studies.  I also contacted Paul Williams, a GP who runs a service for refugees in the North-East, who provided me with some impact data.  I interviewed Cheikh Traoré, Health Inequalities Programme Lead at the Greater London Authority.  I also attempted contacted John Hutton MP, the Minister responsible for the initiation of the consultation process, and Justine Osbourne at the Department of Health.  Neither of them responded to my request for an interview.   

Introduction 

In April 2004, after a proposal and consultation by the Department of Health (DoH), the government amended legislation to charge failed asylum seekers and illegal immigrants for all NHS secondary services (hospital treatment) in England.  Treatment in Accident & Emergency departments, compulsory psychiatric treatment and treatment for certain communicable diseases are excluded from charges.  Other groups affected by the amendments included visa overstayers, dependents of UK residents who visit to obtain free treatment (including giving birth), foreign business people who fall ill whilst on a trip to the UK, and others living in the UK without proper authority (HMSO, 2004; DoH, 2003a). 

The Department of Health is currently considering proposals to apply similar changes to legislation regarding access to primary care services (general practice) (DoH, 2004b).

The amendments were intended to tackle the problem of ‘health tourism’, and introduced in a Department of Health press release; Hutton announces crackdown on health cheats (DoH, 2003c).  ‘Health tourism’ refers to the practice of foreign nationals coming to the UK for the sole purpose of accessing free NHS services.  Whilst failed asylum seekers are clearly not all ‘health tourists’ in this sense, no distinction is made between the groups listed above by the proposal, which refers to use of the NHS by any of them as “abuse” of services to which they are not entitled (DoH, 2003a).  Accordingly, despite the inaccuracy of the term, discussion of ‘health tourism’ in this dissertation should be taken to include use of services by all failed asylum seekers.  

Once an asylum seeker’s final appeal fails, they have no legal right to remain and in theory should leave the country.  In reality the majority do not.  Whilst some may actively evade detection by the Home Office in order to avoid deportation, others cannot be returned because they lack documentation, their home country is still unsafe or due to absence of a travel route.  Some failed asylum seekers can therefore legitimately, if not legally, remain in the UK indefinitely (Home Office, 2004).  

Asylum seekers are amongst the most disadvantaged people in the UK.  Many, including those whose applications for asylum fail, have physical or mental health problems as a result of experiences in their home country, the journey here, or conditions in the UK leading to isolation, poverty and discrimination (Burnett & Peel, 2001).  Whilst the asylum application and any appeals are being processed, under the National Asylum Support Service (NASS) they receive accommodation and 70% of normal Income Support, £38.96 per week for a single adult (Refugee council, 2005).  A joint study of asylum seekers by Oxfam and the Refugee Council found that 85% experience hunger, 95% cannot afford to buy clothes and shoes, and 80% cannot maintain good health (Oxfam, 2002).  They also face informal obstacles to accessing healthcare such as language difficulties, unfamiliarity with entitlement, cultural differences and prejudice from healthcare workers, and so underutilize health services (Burnett and Peel, 2001).  When an asylum seeker’s claim is finally rejected, they lose NASS financial support and accommodation, have no right to work and so become destitute and homeless
, exacerbating the problems listed above (Williams, 2004).  

On these grounds the exclusion of failed asylum seekers from access to free NHS services has been condemned by doctors as inhumane (Singer, 2004; Ashcroft, 2005; Hargreaves et al, 2005).  Whilst provisions are made to continue to treat certain infectious diseases free of charge, concerns have been raised that there is still a significant risk to public health, particularly with regard to HIV/AIDS treatment which is not excluded on public health grounds (HCHSC, 2005).  The changes have also been criticised as unjustified due to the lack of evidence for either the existence of large-scale ‘health tourism’ or of the financial burden on the (ibid).

The reason for the inclusion of failed asylum seekers in this legislation is unclear.  The main justifications for the measures given by the Department of Health are financial -to ensure that money provided by UK tax payers is not diverted to those who are not ‘ordinarily resident’ in the UK- and overburdened health services (DoH, 2003a).  However, no data on the scale or costs of ‘health tourism’ or its impact on services were included in the original proposals by the Department of Health.  The proposals were based largely on anecdotal evidence from healthcare professionals and NHS trusts of cases of “abuse” by foreign patients (DoH, 2003a).  

The first part of this dissertation will explore the reasons for this legislation in light of this lack of a cost benefit analysis.  The hypothesis is that the legislation was at least partially motivated by both a desire to discourage asylum seeking, and a political goal of being seen to be tough on ‘bogus’ asylum seekers who “abuse” the NHS. A recent election poll found that immigration and the state of the health service are the two most important electoral issues (MORI, 2005a). In recent years, there has been media criticism of ‘health tourists’ stretching the finite resources of the NHS (e.g. Daily Mail, 2002, 2003), and widespread belief by the general public that asylum seekers come to Britain because it is a ‘soft touch’ (MORI, 2003).  There is ample political incentive to capitalise on any potential link between health and asylum.

The second part of the dissertation will attempt to analyse the impact of the legislation on health services, public health and failed asylum seekers.  The hypothesis of this section is that despite potential cost savings, there are negative consequences for all three which were not foreseen or adequately safeguarded against because the policy was not evidence based.  

Part 1: Policy Analysis

Policy changes

On July 28th 2003, the Department of Health (DoH) published a consultation entitled Proposed Amendments to the National Health Service (Charges to Overseas Visitors) Regulations.  The amendments proposed in the consultation sought to close “loopholes” in the existing regulations which allowed “abuse” of the NHS by people who are not entitled to free care, so-called ‘health tourists’.  Specifically, they set out proposals to stop free hospital treatment for, amongst others failed asylum seekers (DoH, 2003a).  

The specific “loophole” that the document referred to with regard to failed asylum seekers, who are not legally entitled to free NHS care, was regulation 4(b) of the original 1989 regulations, which automatically exempted from charges anyone who had spent the previous 12 months in the UK, whether legally or illegally (Department of Health, 2003: HMSO, 1989).  Whilst charging of overseas visitors had been in place for many years, according to the National AIDS Trust (NAT), the 12 month rule meant that in practice there was little difficulty in providing free treatment and care for all those living in the UK who needed it (NAT, 2004).       

The regulations and proposed amendments applied only to hospital care in England, so primary care services and hospital treatment in Scotland and Wales would remain unaffected.  Treatment given in an Accident and Emergency department would also remain free of charge, and it was made clear that immediately necessary treatment delivered in other departments should not be withheld or delayed due to doubts over eligibility.  However it stated that charges should still be levied afterwards for such treatments, and non-emergency treatments could be refused until payment received (DoH, 2003a).  In the case of failed asylum seekers, charges would only be applicable for treatments which began after the final appeal failed.  Treatments which began before the final appeal failed would be completed free of charge (DoH, 2003b).  

Under the 1989 regulations certain communicable diseases
 and compulsory psychiatric treatment are exempt from charges.  However HIV/AIDS treatment, for which only initial testing and counselling are free, is not considered necessary as a public health measure, and therefore the full cost of drug treatment is chargeable to the patient.  These regulations remain unchanged (HMSO, 1989: DoH 2003b).

On December 30th 2003 Health Minister John Hutton announced legislative changes to tackle health tourism based upon the results of the consultation (DoH, 2003c).  On the 1st of April 2004, the amended regulations came into force as legislation.  Regulation 4(b), pertaining to failed asylum seekers, was amended by the insertion of the word ‘lawfully’ so that exemption from charges was now for anyone; “…who has resided lawfully in the United Kingdom for a period of not less than one year immediately preceding the time when the services are provided...”.  This effectively rendered failed asylum seekers, those with no legal right to remain, chargeable for hospital treatment, including HIV/AIDS treatment in sexual health clinics (HMSO, 2004).

The Department of Health has published guidelines for NHS trusts on how to implement the policy changes (DoH, 2004a)  

One month after the legislation was passed, in May 2004, the Department of Health published another consultation, entitled Proposals to Exclude Overseas Visitors form Eligibility to Free NHS Primary Medical Services.  The consultation ran until August 13th 2004, and despite a statement within it to publish the outcome by November 12th 2004, so far this has not happened
.  The aim of these proposals is to bring regulations for access to primary medical services in England in line with the recently changed regulations for access to secondary care (DoH, 2004b).  

Currently, failed asylum seekers and other overseas visitors are not eligible for free routine NHS primary care.   However, practices have discretion to register on their lists anyone who applies, either as a temporary patient or -if their stay is for more than 3 months- as a permanent patient.  There is also currently no obligation for a person registering with a practice to show identifying documentation, or for the practice to ask for it.  The proposal seeks to close these “loopholes” so that practices would have no discretion to register ineligible patients, and to devise a method for charging ineligible patients for services, either by introducing NHS charges or treating them as private patients.  Emergency or immediately necessary treatment given in general practice would remain free of charge under the proposals (DoH 2005; 2004b).     

Background: The UK and the National Health Service 

The United Kingdom has a pluralist political system, with a functioning multiparty democracy.  The government is therefore subject to free public and media criticism, and is responsive in its decision making to public opinion and civil society pressure groups.  This is particularly true of health and immigration issues, both of which are prominent in the public arena (MORI, 2005a).   

The National Health Service (NHS) was established in the aftermath of World War II on July 5th 1948.  Before the NHS, hospital and family medicine were separate entities, and both charged at the point of delivery for their services.  Access to healthcare was therefore limited to those who could afford to pay.  For the poorest reliance was on voluntary services such as the Royal Free hospital in North London, or on state Municipal hospitals in large towns for the treatment of infectious diseases such as tuberculosis and smallpox, and mental illness.  By the early 20th century there was growing recognition of the need to provide free healthcare to the poor (NHS, 2005a: 2005b).         

The creation of a nationalised, universal healthcare system was therefore a revolution in social provision in the United Kingdom.  Founding principles, as set out in the NHS plan (NHS, 2005c), included some particularly relevant to this dissertation; 

· To provide a universal service for all based on clinical need, not ability to pay

· To keep people healthy and reduce health inequalities 

· To respond to the different needs of different populations

· To respect the confidentiality of patients

Access to the NHS is available to all persons ‘ordinarily resident’ in the UK, and not on the basis of British nationality or tax or national insurance contributions to the state.  The term ‘ordinarily resident’ has not been interpreted in any act of legislation, but is interpreted in common law as someone who is lawfully in the UK voluntarily and for settled purposes.  This definition includes refugees and asylum seekers, but excludes failed asylum seekers. (NHS, 2005c: Home Office, 2005).  The NHS is currently the largest single employer in Europe, with over 1.2 million staff and an annual budget of over £48 billion (NHS, 2005d)  

Commitments under International Refugee Agreements
The UK is a signatory to the 1951 Convention Relating to the Status of Refugees, and the subsequent 1967 Bellagio Protocol.  Article 1 of the convention obliges all signatory states to provide refuge to any person who; 

“owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.” (UNHCR, 1996)   

Article 33 specifically prohibits expulsion of anyone to a territory where they face persecution.  Refuge is therefore not available to national groups, for example people from countries in a state of civil war, but to individuals at risk of persecution.  The interpretation of persecution is also variable between signatory countries, for example France and Germany will only grant refugee status if persecution is by the state of the sending country.  In order to attain the status of refugee, a person must prove that they have a well-founded fear of persecution (Hayter, 2000)  

Any person, once arrived, has the right to seek asylum in the UK and -unless the applicant is from one of 24 countries considered by the Home Office to be generally safe
- has the right to appeal against a refusal to the Immigration Appellate Authority (IAA) (Home Office, 2004).  Whilst the application and any appeals are under consideration, an asylum seeker may be entitled to accommodation and financial support under the National Asylum Support Service (NASS).  Asylum seekers are also entitled to register with a general practitioner, and have full NHS treatment free of charge (Refugee Council, 2005).  

Current Asylum Situation in the UK

In 2003, the most recent year for which statistics are available, there were 49,405 principal applications for asylum excluding dependants (60,045 including dependants).  This represents a 41% reduction in applications over 2002, and leaves 23,900 cases awaiting an initial decision.  Of the initial decisions made on applications received in 2003, 6% were granted asylum (Indefinite Leave to Remain), and 11% were granted Exceptional Leave to Remain (ELR), Humanitarian Protection (HP) or Discretionary Leave (DL).  These other categories confer a temporary status subject to change at a later date.  A further 12% of these initial principal applications were given one form of asylum status on appeal, so that overall 28% of applications were successful, and 72% of applications failed, some 34,571 people (Home Office, 2004).

Excluding dependants 13,005 failed asylum seekers (17,895 including dependants), were removed in 2003.  Removals include in-country forced deportation (8,270), refused entry at port (2,980), and voluntary departures under Assisted Voluntary Return Programmes.  In 2003/04 the total number of people reaching the end of the appeals process (appeal rights exhausted or did not appeal) was approximately 85,200.  This figure is larger than the number of initial applications that failed in 2003 because it includes older cases reaching the end of the appeals process (Home Office, 2004).  

The Home Office document conspicuously neglects to quote the actual total number of people becoming failed asylum seekers in 2003/04.  However, it does state that the ratio of asylum seekers removed (including dependants) to those becoming failed asylum seekers in 2003/04, expressed as a percentage is 21%.  It can therefore be calculated
 that in total approximately 67,300 people who became failed asylum seekers in 2003 were not removed (Home Office 2004).  This figure does not of course account for people who left voluntarily without informing the Home Office, or the cumulative number of failed asylum seekers in the UK from previous years.  For these reasons, accurate figures on how many failed asylum seekers are currently living in the UK are not available.  

Failed asylum seekers who remain in the UK are often perceived to be economic migrants.  However, reaching the end of the asylum process does not automatically imply that a person can or should be removed.  There are multiple valid reasons, acknowledged by the government, why a failed asylum seeker may not leave the UK.  These include judicial or human rights applications, lack of documentation (without which a person cannot be returned), and lack of cooperation from receiving countries or scheduled flight services which results in lengthy documentation processes or the use of chartered flights (Home Office, 2004).  Many failed asylum seekers are from countries which are deemed too unsafe to return to.  UNHCR has requested that people are not currently returned to Iraq, and the UK rarely removes people to Zimbabwe, Somalia, Iran or Afghanistan (MPU, 2004).  

There is therefore a stark contradiction between the reality of the asylum removal process and the justification for exclusion from healthcare on the basis that failed asylum seekers have no legal right to be in the country.  A briefing by the Medical Practitioners Union criticises the government because, “Withdrawal of health care eligibility for such a vulnerable group without enforcing their leaving the UK demonstrates a failure to take responsibility” (ibid).        

It is also true that being denied asylum by the Home Office does not mean a person does not have a genuine fear of persecution.  The granting of asylum is essentially based on a decision by the Home Office as to whether or not an applicant is telling the truth about their fear of persecution.  In the absence of concrete evidence, decisions are made on factors such as the consistency of the story, and feasibility based on Home Office determinations of the conditions within the sending country (Hayter, 2000).  Amnesty International published a report in 2004 condemning the Home Office for making decisions “based on inaccurate and out-of-date country information, unreasoned decisions about people's credibility and a failure to properly consider complex torture cases”.  The high turnover rate of refused applications on appeal is used to highlight the large number of incorrect initial decisions made (Amnesty International, 2004).  

Failed asylum seekers in this position will actively avoid detection by immigration authorities by changing address to escape deportation, despite the material hardships placed upon them by denial of NASS support (ibid).  

The extension of the government’s list of ‘safe’ countries to include Sri Lanka, Bangladesh and Ukraine was met with outrage by refugee advocacy organisations who quoted evidence of widespread human rights violations (Asylum Aid, 2003).  Calls have been made for assessments of country safety to be made by an independent body, instead of the Home Office’s own Country Information and Policy Unit (CIPU) (Amnesty International, 2004).  In 1997 the Home Office rejected 86% of the 765 Algerians who applied for asylum, and in 1998 was deporting 20 a month in spite of evidence of widespread use of torture.  Removals to Algeria were eventually stopped in the face of this evidence (Hayter, 2000).   

In summary, a significant but unknown number of people are potentially affected by the removal of free health care, many of whom cannot return to their home countries, or for very good reasons refuse to.

Previous Asylum Legislation

These recent changes are the latest in a series of measures over the past 15 years to restrict the rights of asylum seekers in the UK, and reflect similar trends in asylum and healthcare policy in Europe (Romero-Ortuño, 2004).  This has been in response to increasing numbers of people seeking asylum in developed countries since the late 1980s.  Steps taken to reduce the numbers of asylum seekers can be broadly be divided into measures which seek to directly prevent people from reaching their countries, for example visa requirements and border controls, to those which seek to make a country less attractive to immigrants by giving them reduced rights, for example the right to work or receive social welfare benefits.  These rights are considered to be ‘pull factors’ for asylum seeking by many states, despite evidence that they play a very small part in the decision where to seek refuge by refugees.  Indeed, many have no choice over the destination country (or even knowledge of it until arrival) as this is often determined by the ‘traffickers’ of refugees (Bloch A, 2003).  

The number of people seeking asylum in Western Europe in 1972 was 13,000.  By 1989 the number had risen to 311,770, and by 1992 doubled again to reach 692,760 mainly due to the conflict in Bosnia (UNHCR, 1998).  In the UK, the number of applications excluding dependants rose from 32,830 in 1994 to a peak of 84,130 in 2002, followed by a decline to 49,405 in 2003 (Home Office, 2004).  The origins and numbers of asylum seekers throughout the 1990s consistently reflected countries where conflict, violence and human rights abuses were rife (Castles et al, 2003).  The largest number of asylum seekers in the 1990s came from the former Yugoslavia, and there were consistently high numbers coming from Sri Lanka, Somalia and Turkey (Bloch A, 2003).

In 1985 the UK government imposed visa requirements on nationals of Sri Lanka, and in 1989, when Kurds were claiming asylum, applied the same requirements to Turkish nationals (ibid).  The introduction of Carrier’s Liability Legislation in 1987 imposed fines of £1,000 (later increased to £2,000) on carrier companies for each passenger without documents or with false documentation.  In 2000 this was extended to include trucking companies (Bloch, 2003).  

Other measures to prevent entry have included British Airport Liaison Officers (ALOs) in refugee producing countries.  Direct Airline Transit Visas (DATVs) were introduced in 1998 after 56 Kosovans arrived at London Heathrow as transit passengers and claimed asylum (Hayter, 2000).  There has been a focus on increasing border controls, both of UK borders and in cooperation with other European governments, and this may in part account for recent reductions in applications to the UK relative to other European countries (Bloch, 2003; Home Office, 2004)

Measures to restrict the rights of asylum seekers once they are in the UK have ranged from detention to reduction in welfare benefits. Detention is used in the UK for asylum seekers thought to be at high risk of absconding, although the prospect of detention on arrival will of course act a deterrent to other asylum seekers.  In Australia all asylum seekers without documentation are automatically detained, in direct contravention of the 1951 Geneva Convention, and despite the fact that a higher proportion of these asylum seekers are eventually granted refugee status than those with documents (Silvoe et al, 2001).   

Under the Asylum and Immigration Act 1993 fast-track processing was introduced for claims without foundation, as was deportation to a ‘safe’ third country if the claimant had passed through it en route to the UK.  The Asylum and Immigration Act 1996 was introduced on the back of a statement by then Home Secretary Michael Howard that the UK, “is a far too attractive destination for bogus asylum seekers and other illegal immigrants” with specific reference to economic and welfare opportunities.  Changes introduced included the denial of income benefits to in-country applicants, fines for employers of people without documentation and restriction of eligibility to housing for asylum seekers (Bloch, 2003).  

Since the 1999 Nationality, Immigration and Asylum Act, after assessment by the National Asylum Support Service (NASS), asylum seekers have been dispersed to centres around the country, with a single offer of accommodation, whereby no consideration must be given to preference on behalf of the asylum seeker (e.g. to an area where family members are already living).  Financial support was cut to around 70% of normal welfare support available to British Citizens, and was given as £10 in cash and the remainder in vouchers which could only be used in certain shops with no change given (Hayter, 2000).  The highly controversial voucher scheme made asylum seekers visible and open to abuse from others, and was eventually scrapped in 2002.  

From January 2003 there was a requirement, under section 55 of the Nationality, Immigration and Asylum act 2002, that in order to be eligible asylum seekers must apply for NASS support “as soon as reasonably practicable”, which is interpreted by the Home Office as three days after entering the country.  In 2003, 9,410 people were denied NASS support on the basis of this legislation (Home Office, 2004). The Government was forced to reinstate support, after an appeal court judge found the policy in breach of asylum seekers' human rights (Refugee Council, 2005)
The implication here is that part of the reason for the 2004 legislation change, in addition to political populism and reducing the burden on the NHS, is because healthcare is thought to act as a ‘pull factor’ for ‘bogus’ asylum seekers.  Denial of healthcare would therefore, act as a disincentive for such people to seek asylum in the first instance, and encourage failed asylum seekers to leave the country.  

The Policy Formulation Process and Key Actors

In attempting to analyse the reason for this policy change, it is important to recognise who are the key actors in the formulation process.  Key actors include not only the government and state departments with the authority to effect legislative change, but also the individuals and groups who influence them, including the media, civil society organisations and the general public.  As will be shown, an actor, such as the government, is not always a single entity but may consist of a diverse range of individuals with differing opinions (Walt & Gilson, 1994).

The first step in analysing this is policy is to determine why it reached the policy agenda in the first place.  In an open multiparty democracy such as the UK with elections at least every five years, the government is responsive to the views and concerns of the electorate in its decision-making, and subject to open criticism by an uncensored media.  

Politically, measures to limit immigration and asylum seeking in the past have proved popular, as fears about economic migration for a finite job market, limited social resources, and invasion of peoples from other cultures are prominent in the public psyche (Hayter, 2000).  85% of the UK population disagree that the government has immigration under control, including interestingly a majority of Black and Asian Britons (59%) (MORI, 2003).  A poll of 1,004 adults at the beginning of April 2005 found that 58% of people said laws on immigration should be much tougher, whist 11% said immigration should be stopped altogether (MORI, 2005b).  In a March 2005 pre-election poll, subjects were asked to spontaneously name the most important issue/other important issues affecting Britain today; 44% of people mentioned the NHS/hospitals, and 33% mentioned race relations/immigration/immigrants.  These were the two highest scoring categories, ahead of crime, education and the economy (MORI, 2005a).  With specific regard to asylum and health, in a 2003 poll 2,057 adults were asked why they thought asylum seekers come to Britain; 64% of people mentioned ‘because they think Britain is a “soft touch”’ and 44% of people mentioned ‘because they will have access to free health services’ (MORI, 2003).   

There is then ample political capital in both health and asylum policy change.  This has been particularly apparent in the run up to the 2005 general election, with both the current Labour government and the main Conservative opposition focusing on immigration and health issues in their election manifestos (Conservatives, 2005; Labour 2005).  The Labour manifesto’s chapter on The NHS states that “Access to treatment should be based on your clinical need and not on your ability to pay” and 

-as testament to the political gain from this policy- declares “We have tightened the rules on NHS operations so that ‘health tourists’ now have to pay” (Labour 2005).  

The Conservative Party opposition also has indirect influence over government policy;  criticism of the labour government for being ‘soft on immigration’ and for the poor state of health services, along with promises of introducing tougher immigration policy if elected, pressurises the government to introduce harsher asylum policy in competition for the support of the electorate (BBC, 2005).  Pledges by the Conservatives in their 2005 election manifesto include a withdrawal from the 1951 Geneva Convention, an absolute annual limit on the number of asylum seekers granted refugee status, and the creation of overseas processing facilities for all asylum applications (Conservative Party, 2005).           

Of course it is not only public opinion that determines government policy; the reverse is also true.  Politicians hold large amounts of influence.  Populist support is gained through focussing on issues of concern such as asylum and health, and use of negative language such as “bogus” asylum seekers, “abuse” and of health services in “crisis”.  This exacerbates anxieties already present within the population and generates popular opinion to further their own agendas.  Conservative MP Michael Howard was recently attacked by the United Nations High Commissioner for Refugees (UNHCR) for “political opportunism” and accused of encouraging hatred against asylum seekers by making false claims (Independent, April 10th 2005).

The media also plays a key role in the opinion formation of the general public, and therefore policy formation, by its use of language and selectivity in stories it chooses to tell.  A study commissioned by the Greater London Authority (GLA) by the Information Centre about Asylum and Refugees in the UK (ICAR); Media Image, Community Impact found clear evidence of unbalanced, inaccurate and negative reporting of asylum issues in national press and the use of emotive language likely to promote fear and tension within communities in London (ICAR, 2004).     

The Department of Health first officially put ‘health tourism’ on the policy agenda with the publication of the 2003 consultation on amending charging regulations for secondary care.  In this document, Health Minister John Hutton acknowledges “considerable public concern about abuse of the NHS by ‘health tourists’”.  As evidence for his action, he states anecdotally that, “NHS staff have told us that there seem to be more people who visit the UK mainly in order to access health care and evade charges.”  He goes on to state that there is a clear need to tighten up regulations to prevent abuse (DoH, 2003a).  

The consultation document’s target audiences were Overseas Visitors Managers, NHS Trusts and Primary Care Trusts (PCTs).  It was also circulated to voluntary organisations and made available online so that anyone interested could make a response (DoH, 2003a).  The outcome of the consultation, which ran for 14 weeks from July 29th to October 31st 2003, was published in December 2003 (DoH, 2003b).  

There were 124 formal responses
 to the consultation, of which 67 respondents answered the question; 

Should the Regulations be amended to exclude any person who is in the UK without proper authority, even if they have been resident for over 12 months? 

Of these respondents 55% (37) answered ‘yes’, and 45% (30) answered ‘no’.  The outcome document indicates that the majority of those who supported this proposal were NHS trusts, Primary Care Trusts (PCTs) and a couple of GPs.  It asserted that “It was clear that they understood the intention of the proposal…” 

The exact origin of negative responses is not stated; however it indicates that the proposals “raised strong objections from many organisations working to support vulnerable patients.  There seems to be a lot of misunderstanding over what the proposals actually mean.” (DoH, 2003b). 

Concerns acknowledged in the document included eligible patients being denied treatment because of confusion over their status, the potential breach of human rights if patients already being treated suddenly had their treatment cut off (particularly if ceased psychiatric care led to increased suicide risk), and risks to public health.  The document also implies that concerns were raised that Overseas Patient Managers might become immigration officers, and states that words such as “inhumane” and “uncivilised” were not uncommon in responses.  It also acknowledges criticisms of the consultation for its lack of data/substantive evidence to support the proposals
, and requests for HIV/AIDS treatments to be free of charge to all
 (DoH, 2003b).  

The outcome document declares that 18% of respondents (23) suggested that regulations should also apply to the primary care sector (ibid). 

The consultation process is an exercise in gauging opinion on an issue rather than a democratic process per se (i.e. the final policy outcomes are not dependent on a majority response, but must be explained with regard to the views expressed) (DoH, 2003a).  However, the outcome document states that as, overall, responses to the consultation were supportive, amendments to the legislation would be put before parliament, taking into consideration the concerns raised by respondents (DoH, 2003b).  The concession made in the final legislation to continue free treatment for asylum seekers which had begun before the final appeal failed was presumably in response to concerns raised in the outcome document, since this was not mentioned in the original consultation (DoH 2005; 2003a). 

Support for the proposal to exclude failed asylum seekers was however marginal (55% voted yes, 45% voted no).  Many of the serious and valid concerns raised by the large minority who objected to the consultation seem to have been dismissed by the Department of Health, indicating the outcome of the consultation process may not have been the main factor in the final decision to introduce the changes.  The general impression given by the outcome document is that those who supported the proposals understood them, whilst those who objected did not.   

By their action in passing the amendments to the 1989 legislation last year, the government consensus can be assumed to be in favour of restriction of access.  

However, as an example of the potential for disagreement between state bodies, a recent report New Developments in Sexual Health and HIV/AIDS Policy by the Health Select Committee (HCHSC) -appointed by the House of Commons to examine the expenditure, administration, and policy of the Department of Health- is heavily critical of the implications of the change in legislation for public health, and the lack of evidence supplied for a cost benefit analysis (HCHSC, 2005).  

There may also be disagreement between government at national and local levels; In a response to the consultation on primary care by the Mayor of London Ken Livingstone, he supported measures to protect the NHS from abuse by verifiably deliberate ‘health tourists’, but stated that “to equate failed asylum seekers with such visitors…is clearly false” and objected to their inclusion on the basis of lack of evidence, public health and the undermining of efforts by the Greater London Authority to enhance social inclusion and reduce health inequality in London (Livingston K, 2004).   

The basis for this and possibly other immigration policy changes is then perhaps not evidence of economic benefit or service improvement, but the gain of political popularity, without the necessary regard for impact on public health or the health of individual failed asylum seekers. 

Part 2: Impact Assessment

Impact on Health Services and Practitioners

In theory, large scale ‘health tourism’ could place a significant financial burden on NHS services and increase waiting times for those who are eligible to access health services.  Therefore, measures to prevent access to the NHS by those who are not entitled could save the taxpayer significant amounts of money and improve services.  However, the scale of health tourism is unknown, as are the likely cost-savings or impact on services of imposing measures to tackle it.     

In the initial proposals by the DoH to amend the 1989 regulations, no evidence was given for the burden of ‘health tourism’ i.e. no figures were given for the number of people accessing NHS services who are not entitled, or therefore the financial burden of this access.  However, as justification for the proposals in the 3rd chapter, Why do the Regulations need to be amended? it states anecdotally that “NHS staff have told us that there seem to be more people who visit the UK mainly in order to access health care and evade charges” and later refers to cases described by NHS Trusts of heavily pregnant women flying to the UK for the purpose of giving birth.  The document asserts that, “It has become clear that we need to tighten up the Regulations” (DoH, 2003a).  The lack of evidence for health tourism does not deter Health Minister John Hutton, who says, “There is absolutely no doubt in my mind ...that there is a significant amount of abuse going on” (BBC, 2004b)

Whilst the DoH has no official figures to support its proposals, other estimates of the extent of health tourism have been made.  CCI Legal Services, a debt collection agency, has estimated the cost to be anywhere between £50 million and £200 million per year (BBC, 2004a).  As stated earlier, the annual budget of the NHS is over £48 billion; so, according to the upper estimate, health tourism costs 0.417% of the NHS annual budget.  A leaked report from Newham General Hospital in East London, an area with a large asylum seeker population, suggested that health tourists cost the trust £1 million per year.  However, a later study of the same hospital over a 3 month period found that there had been 17 ineligible patients treated at a cost of £32,000 (ibid).  If the number of ineligible patients treated was consistent throughout the year, the annual cost of health tourism in this hospital would be £128,000 or 0.128% of the trust’s £100 million annual budget.  At the other end of the scale David Shubhaker, a GP in Essex, estimated that 10% of the patients he saw in his practice were foreigners who were not entitled to free care.  It is unclear how he arrived at this figure (BBC, 2004b).  

One area where health tourism could be particularly costly on an individual patient basis is antiretroviral therapy for HIV/AIDS.  Currently treatment costs between £10,000 and £14,000 per patient per year.  There are an estimated 53,000 cases of HIV in the UK, with an increase of approximately 20% per year in the number of new diagnoses.  According to the Health Protection Agency (HPA), of the 6,606 new infections diagnosed in 2003, 58% were heterosexually acquired and of these 71% (2727 cases) were acquired in Africa (HPA, 2004).  The proportion of these cases that were not entitled to treatment is however not known.  According to the Guardian (March 8th 2005), the majority of foreign patients with HIV are here legitimately on student or work visas, although no source is quoted.

Unlike treatments for all other sexually transmitted diseases (STIs) which are free on public health grounds, HIV/AIDS drug therapy is fully chargeable to ineligible patients.  Dr Barry Evans of the Health Development Agency (HDA) in his submission to the House of Commons Health Select Committee (HCHSC) for their March 2005 report, attributed this to the high cost and life-long duration of treatment; “It is a public purse argument”. He also said that if HIV treatment was freely available to all who sought it, the UK would, in the future, become a magnet for treatment tourists.  He stated “We are a national health service, not a global health service” (HCHSC, 2005)      

However, a small study of 60 HIV positive migrants by the Terrence Higgins Trust (THT) provides evidence against the existence of treatment tourism, at least relating to HIV treatment.  Only 2 people in this sample had been diagnosed with HIV before entering the country.  8% had a test within three months of entry, 75% after at least 9 months in the UK, and 33% were not tested until at least 18 months after entry.  The considerable delay between arrival and testing is not consistent with the theory that these people had travelled explicitly for HIV treatment.  This deduction is supported by the reported trigger factors for presentation; only one person presented spontaneously at a GUM clinic for testing, the expected behaviour of someone who might already know they were HIV positive.  58% of the sample presented with symptomatic HIV, 17% through routine antenatal screening, and 15% after the death or diagnosis of a partner (HCHSC, 2005).   

Whilst the cost of treating HIV is high, the cost of not treating it may be higher.  Antiretroviral therapy is highly effective at preventing the progression of the disease into AIDS and reducing mortality (Van Sighem et al, 2003).  Patients not on therapy will become more ill more frequently, when hospitals will be obliged to treat them as immediately necessary cases.  These costs are in theory chargeable after the event, but if a person cannot afford therapy to begin with they are unlikely to have the funds to pay for emergency treatment and the costs will accrue to the NHS.  Whilst again there is no evidence for the likely scale of this problem, THT described a case study to the HCHSC as an example of the potential implications; A woman admitted to a hospital in North London with HIV-related pneumocystis carinii pneumonia (PCP) was charged £2,000 after four days in hospital.  She promptly discharged herself, and several days later collapsed and was admitted to intensive care, at a cost of £23,000, equivalent to approximately two years of antiretroviral treatment (HCHSC, 2005).  This case lends support on economic grounds to the generally accepted medical adage that ‘prevention is better than cure’; early preventative interventions are cheaper than expensive late emergency treatment.   

In addition to financial implications for the NHS at the macro level, there are implications for healthcare professionals at the level of service delivery.  In theory charging for healthcare would most likely discourage many ineligible patients from seeking it, reducing the burden on health services and waiting times for operations.  If the proposals for primary care are acted upon, this could reduce GP list sizes in areas with large numbers of ineligible migrants.  

In the outcome document of the first consultation, it is stated that of the 55% of respondents who agreed with the proposal to amend the 12 month rule, the majority were NHS trusts, Primary Care Trusts, and two GPs (DoH, 2003b).  This implies that those who manage funds and at least some of the doctors on the front line support the denial of access to ineligible groups.  In 2002 Birmingham GP Dr. Vijayakar Abrol controversially closed his practice to all asylum seekers, and in 2003 appeared on BBC news in support of the Department of Health’s measures.  However, he demanded from the Home Office a clearer method of determining eligibility such as an NHS card, claiming “It’s not my responsibility to police the system” (BBC, 2003).       

Whilst Dr Abrol is in principle in support of measures to tackle health tourism, his concerns over the practicality of implementation are shared by other doctors who are entirely opposed to the changes on ethical grounds, albeit for reasons of dual loyalty rather than workload.  Concerns have been expressed in the medical press by a number of doctors concerned over the conflict of interest between their principal duty of care to the patient and the requirement to determine eligibility (Borman, 2004).  The General Medical Council (GMC), in its guideline document Duties of a Doctor instructs clinicians to “make the care of your patient your first concern” and states that “The investigations and treatment you provide or arrange must be based on your clinical judgement of the patient’s needs and the likely effectiveness of the treatment.  You must not allow your views about a patient’s lifestyle, culture, beliefs race, colour gender, sexuality, age, social status, or perceived economic worth to prejudice the treatment you provide of arrange” (GMC, 2001).  

These principles conflict with a requirement to check entitlement first and then deny treatment to those who are ineligible and cannot afford treatment, and turn doctors effectively into arbiters of immigration policy. (Harding-Pink, 2004; Ashcroft, 2005).  

Decisions are in practice are often made not by clinicians but by administrative staff such as receptionists, who are able to check eligibility, but are not qualified to judge if a condition is immediately necessary or an emergency.  If eligibility checks are to be enforced, then involvement of clinicians in the process of determining eligibility for treatment is necessary to stop emergency cases being turned away (Williams, 2004) 

Concerns have also been raised over the potential for discrimination in practice, as non-white patients may be asked to prove eligibility more often than white patients (ibid).  

Removal of access to primary care, if it goes ahead, has potentially even more serious ramifications for services than the exclusion from secondary care.  In the primary care consultation document there are two possible methods of charging overseas visitors for treatment; either through an NHS charging scheme or as private patients.  The former would require all practices to make arrangements for charging overseas visitors, since any revenue would belong to the NHS.  The DoH admits “For most practices this income would be marginal but each practice would need to have in place systems to account for this new NHS income.  This could prove bureaucratic” (DoH, 2004b).  
In its role as gatekeeper to the NHS, primary care is the main route of access to other services, as well as the provider of important treatments preventative services such as immunisation.  Closed doors at GP practices could inappropriately displace patients with minor problems into A + E departments, where treatment is still free (Hargreaves et al, 2005).  

There are also implications for the voluntary sector.  Whilst voluntary health services do exist, in a country with an otherwise universal healthcare system the need for them has so far been small.  Organisations such as the Refugee council would no doubt see their limited basic services, such as their centre in Brixton, increasingly stretched by large numbers of people with no access to other services.  A larger role as providers of healthcare may also reduce the capacity of such organisations to advocate on asylum issues, both due to increased demands on their time and -as government funding to these services will likely increase in a contingency scenario-, they will lose some of their status as independent from the state (Rushby, personal communication).  There is then a lack of a contingency plan for the population of unserved patients that would be created by this legislation, with inherent health risks for failed asylum seekers and the general public.  This legislation may also create a black market in healthcare for those with no alternative.                

Impact on Public Health  

Certain communicable diseases are exempt from charges
.  These include all sexually transmitted infections (STIs) and tuberculosis (TB), but not treatment for HIV/AIDS, for which only the initial test and counselling are free (Department of Health 2003a, 2004).  Consideration has therefore been given to the implications for public health, however criticisms have been made that these have been underestimated and that a threat to public health still exists.  Valid objections made in responses to the original consultation were acknowledged in the outcome document, however these were dismissed by the Department of Health, “It was clear that there has been some misunderstanding of our proposals and respondents have raised concerns resulting from this.  These included public health issues… On public health grounds treatment of communicable diseases such as TB is and will remain free of charge to everyone” (Department of Health, 2003b).   

There are serious concerns about the exclusion of HIV from treatment on public health grounds.  Whilst testing and counselling are still free, for a failed asylum seeker the prospect of a positive HIV test without the means to pay for treatment would be a disincentive to be tested.  HIV positive individuals who are unaware of their HIV status may not take precautions to protect others such as condom use (Pollard & Savulescu, 2004).  Antiretroviral therapy has also been shown to significantly lower the viral load of an HIV positive person’s blood and sexual fluids, reducing their infectivity to others by up to 60% (Fang et al, 2004).  Untested and untreated individuals are more likely to infect their sexual partner(s) than those on treatment.  Apart from the obvious negative personal consequences avoided by preventing spread of HIV, the Department of Health has estimated that preventing a single transmission of HIV saves between £500,000 and £1 million in treatment costs and individual health benefits.  Treating patients temporarily only when they become symptomatic has the associated risk of drug resistant HIV developing (HCHSC, 2005).       

There is an issue surrounding maternal to child (vertical) transmission of HIV.  In an untreated HIV positive pregnant woman in the developed world, the probability of infecting her unborn child is between 15 and 30%.  In the UK HIV testing is normally offered as part of routine antenatal screening, since with appropriate antiretroviral treatment, caesarean delivery and formula feeding the probability drops to below 2% (Merchant & Lala, 2005).  The Department of Health has published guidelines on implementing the charges, in which it states, “Maternity services are not exempt from charges. However because of the severe health risks associated with conditions such as eclampsia and pre-eclampsia, maternity services should not be withheld if the woman is unable to pay in advance. The patient remains liable for charges and the debt should be pursued in the normal way”.  Antenatal services HIV treatment are not mentioned (Department of Health, 2004a).  Whilst some trusts may interpret treatment to prevent vertical transmission as being immediately necessary, others may not.  The Observer reported a case of an HIV positive woman being denied a caesarean section, but eventually finding a hospital prepared to go against the legislation and overlook the rules.  It also quotes cases of doctors initially being prevented by managers from treating women, but allowed to on moral grounds after explaining the risk to the unborn child (Observer, August 8th 2004).     

These problems are effectively avoided by the denial of free antenatal services, in which case HIV status may not be known at the time of labour and doctors would not know it was necessary to treat a woman to prevent vertical transmission of HIV (HCHSC, 2005).
If access to primary care is restricted by new legislation, its role as gatekeeper to the NHS -screening patients’ complaints and referring on to further services where necessary- will be lost to a vulnerable section of the population.  Diagnosis of one of the exempt communicable diseases requires in the first instance a consultation with a doctor.  If failed asylum seekers are not allowed to register with GP surgeries, then infectious disease may remain undiagnosed and untreated in the population, and not receive medical attention until it has reached a late stage (HCHSC, 2005)

Impact on Failed Asylum Seekers

Article 25 of The Universal Declaration of Human rights states, “Everyone has the right to a standard of living adequate for the health and well-being of himself and his family, including food, clothing, medical care and necessary social services” (OHCHR, 1948).
In the secondary care legislation, it is clear that any treatment for an emergency, or immediately necessary to stop an existing condition from deteriorating must be given without delay, regardless of ability to pay (HMSO, 2004).  The DoH guidelines for implementation of the legislation state that treatment for non-urgent conditions, other than those excluded on public health grounds and compulsory psychiatric treatment must be withheld until payment or a guarantee of payment is received (Department of Health, 2004a).

Discussion around the impact of the denial of healthcare to failed asylum seekers should not be limited to the financial cost and impact on services, or the risks to the health of the host population.  Many of the objections to the legislation and proposal, from doctors and civil society groups, are on the basis that it is simply unethical to deny treatment to people simply on the basis of ability to pay.  Failed asylum seekers can remain in the UK indefinitely, in poverty and with serious if not emergency health problems (Williams, 2004).  

There are certain health problems by which asylum seekers are disproportionately affected.  Countries which have produced refugees are, at the very least, unlikely to have recently provided their citizens with adequate healthcare and therefore many people may show the effects of undertreatment of chronic medical problems.  In the worst cases asylum seekers, even those whose applications fail, may have been victims of rape, imprisonment or torture resulting in musculoskeletal problems, physical deformity and psychiatric pathology (Burnett & Peel, 2001).  

A recent review of studies of mental health amongst over 6,000 refugees in developed countries found that around 1 in 10 has a diagnosis of post-traumatic stress disorder, and 1 in 20 has a major depressive disorder (Fazel et al, 2005).  Infectious diseases are also prevalent in many countries which produce refugees; asylum seekers from areas such as sub-Saharan Africa are at a high risk of HIV/AIDS, whilst those from South Asia may have a high incidence of TB (Burnett & Peel, 2001).

When an asylum seeker’s final appeal fails, they are made destitute by the loss of financial support and having no legal right to work, and made homeless by eviction from NASS housing, which can exacerbate existing health problems and increased stress (Williams, 2004).  Charging destitute people for healthcare is equivalent to denying it completely.  

The numbers of people affected by this legislation and the health consequences are unknown.  In an interview with Cheikh Traoré at the Greater London Authority, he stated that they are intending to conduct an impact assessment on failed asylum seekers in London, but that this has not yet been commissioned (April 2005). Voluntary organisations involved in refugee health have attempted to collect case studies of individual failed asylum seekers directly affected by the legislation since its introduction last year.  Below are a series of anonymised case studies, kindly provided by the charity Medact to illustrate the human cost of the denial of secondary care to failed asylum seekers.  They also raise some specific practical issues around implementation of the legislation (Moyra Rushby, personal communication).

Case 1: An African woman, a failed asylum seeker, who at 7 months pregnant was denied free antenatal care and not allowed to book in for birth by the Hospital Management Office.  She and her first son were both receiving care from the Mental Health Trust at the time.  

In addition to the anxiety associated with having no medical support during pregnancy, the lack of screening for intra-uterine problems or of the mother for HIV could endanger the health of her unborn child. 

Case 2: A pregnant African woman, appealing her refusal for asylum, was denied ante-natal services and treatment for pre-term bleeding at a Maternity department by the hospital’s Overseas and Paying Patients Officer.  She had previously been told she might be eligible but on this occasion was denied care and the Officer informed the Home Office of her whereabouts.  The woman claimed to have been imprisoned and systematically raped in her home country, and has a young child as a result.  She is currently undergoing counselling for problems relating to this child.

The risks of no antenatal care are as above. This demonstrates a misunderstanding of the change in rules by an Overseas Officer; as this woman is still appealing her claim she is still entitled to full NHS hospital services.  Even so, pre-term bleeding should be investigated and treated as an emergency.  There is also a breach of confidentiality in reporting a patient to the Home Office.  

Case 3: An African male failed asylum seeker, who is a diabetic on insulin injections twice a day and had run out of insulin.  The receptionist at a GP surgery refused to allow him to see a GP.  He attended A + E where he was prescribed insulin as an immediately necessary treatment.  

A GP practice is required to offer free NHS treatment regardless of eligibility if, in the clinical judgement of a health professional, it is immediately necessary (Department of Health, 2004b).  The decision to refuse access to the GP was in this case made by a non-clinician, unable to determine that this was an emergency.

Case 4: A male failed asylum seeker.  He has renal dialysis three times per week, has and is currently in need of a hip operation, for which he has been waiting several months.  This had been delayed initially because he has been evicted from NASS accommodation and doctors could not operate until they were sure he would receive constant care in the weeks after the operation.  Once these issues were resolved the operation date was fixed, however the Overseas Officer has since said the patient is not eligible for the operation free on the NHS.  Doctors have said his condition will decline if not treated.

This illustrates that whilst a condition may not be immediately necessary, not treating it can still have significant long term health consequences for a patient.  This man’s future mobility and independence are threatened by the refusal to operate.

Case 5: A pregnant woman, who is a failed asylum seeker, was sent a bill after attending hospital antenatal care.  Frightened by the demand for payment, she has been lost to follow up and is due to deliver any day.  “The risks to the baby are huge”

In this case the pursuit of payment from a destitute asylum seeker is futile and served only to add psychological distress to late pregnancy and discourage the patient from attending services for necessary maternity care. It is possible she may have delivered the baby alone or without skilled attendance. 

Case 6: A middle aged male failed asylum seeker on section 4 hard case support.  After a renal operation in April he was sent a bill for over £65,000 to be paid within 28 days, and was refused ongoing treatment.  The patient was very distressed.

The probability of retrieving this sum from a failed asylum seeker on section 4 support (i.e. destitute) is nil, and receiving such a bill resulted in psychological distress for the patient, in addition to the denial of continued treatment.  

There has even been recognition in the national media about the consequences of the legislation.  In August 2004, BBC online published the story of a 35 year old woman from the DR Congo who developed severe abdominal pain and heavy bleeding.  On ultrasound she was found to have a large mass and, once the bleeding had been stopped, was booked in for a hysterectomy.  Two days before the operation she received a call from the hospital to tell her the operation had been cancelled because she was no longer eligible.  She also received a £700 bill for the cost of the ultrasound and emergency treatment to stop the bleeding (BBC, 2004c)     

The implications for failed asylum seekers of exclusion from primary care services could be even more severe.  Not only is general practice the gateway to other NHS services, but the point of access for many diagnostic, treatment and preventative interventions, including immunisation.  Dr Paul Williams, a general practitioner in the North-East of England, runs a primary care service catering for 600 refugees, including 45 failed asylum seekers.  Of these 45 failed asylum seekers, the majority have described one or more of rape, torture, imprisonment, beating or witnessing the murder of relatives.  12 have post-traumatic stress disorder (PTSD), 12 have a clinical diagnosis of depression, and 6 have anxiety disorder.  2 are HIV positive, 2 are pregnant, 1 is diabetic, 1 has rheumatoid arthritis and one has hepatitis B (Paul Williams, personal communication).  If the proposals for primary care are enacted, he would no longer be able to care for any of these people or their conditions under the NHS (DoH, 2004b).     

Conclusions and Recommendations

Asylum seekers are a highly disadvantaged group of people.  Many, including those whose applications fail, have suffered imprisonment, torture or rape and as a result suffer from physical and mental health problems.  As many as 1 in 10 has PTSD and 1 in 20 has a major depressive disorder.  Some asylum seekers come from countries with a high prevalence of HIV/AIDS, and many show neglect of chronic health problems.  

In the UK these people face hostility, racism, poverty, isolation and constant fear of deportation, to the further detriment of their physical and mental health.  Often this is without support from family, friends or even a familiar community if dispersed to a non-metropolitan area.  If an asylum seeker’s application fails, they also become immediately homeless and destitute, and as of April 1st 2004 ineligible for free hospital treatment.  

Most failed asylum seekers do not leave the country immediately.  Despite the widespread and erroneous belief that this is because they are all ‘economic migrants’, there are in fact many valid reasons, acknowledged by the Home Office, why failed asylum seekers can remain in the UK indefinitely.  Some who genuinely fear persecution may not be able to meet the standard of proof required, and therefore will avoid deportation at any cost against the will of the Home Office, whose decision making process has been heavily criticised.  

In its role of administration of tax-funded public services, the government must be seen to be acting accountably by restricting access to those services by people who are not entitled, and to eliminate unnecessary costs of the NHS to the taxpayer.  

However, the justifications for this policy are weak.  As a cost-saving measure it crucially lacks evidence of either the current financial costs or impact on health services.  What little evidence there is suggests that these are negligible.  Further analysis of the policy show it may in the long term increase costs to the NHS, through increased responsibilities to check entitlement, and because preventative or maintenance measures are often cheaper and more effective than emergency treatment of neglected diseases.

There are also implications for public health which are not sufficiently safeguarded against by the caveats of the policy.  The Health Select Committee believes there is a danger that charging for HIV treatment “poses a serious and escalating threat to public health” (HCHSC, 2005).  Exclusion of failed asylum seekers from primary health care -the ‘gateway’ to the NHS- would also severely limit the health service’s ability to identify and treat cases of exempted infectious diseases such as TB.  

The human cost to failed asylum seekers is high.  Whilst treatment in an emergency is to be given without question of eligibility, there remain threats to individual health which whilst not urgent are serious.  Particular concern has been expressed over the denial of antenatal care to pregnant women and charges for antiretroviral treatment for HIV, the lack of which is effectively a death sentence.

It is likely given the current political climate around asylum and health issues, and in the run-up to a general election, that this policy is in fact an act of political populism.  Unpopular failed asylum seekers and illegal immigrants are being used as scapegoats for the problems of the NHS.  The Labour government has highlighted the policy in the health section of its 2005 election manifesto. 

To deny healthcare to failed asylum seekers because they have no legal right to remain, whilst at the same time acknowledging that many cannot leave the country due to the realities of the removals system is contradictory, unfair and irresponsible.  At best, it implies disorganisation between government departments.  At worst it demonstrates a blatant disregard for known facts in favour of populist electioneering, at the expense of an already marginalised and vulnerable group of people.

The recommendations of this dissertation are, on ethical, public health and economic grounds that the legislation on charges to overseas visitors should be amended to make failed asylum seekers eligible for NHS secondary care, and that access to primary care should remain by continuing to allow GPs to treat patients at their discretion.  
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� However, in exceptional circumstances failed asylum seekers may receive NASS support under section 4 of the 1999 Immigration and Asylum act; known as ‘hard case’ support.  Applicants for hard case support must demonstrate they are unable to travel because; a) there is a physical impediment to travel (e.g. illness or late pregnancy), or b) there is no safe travel route for return, or c) they are in the process of obtaining documents, or d) have been granted permission for a judicial review against asylum refusal, or e) other exceptional or compassionate circumstances.  The criteria for proof are very strict and in practice a very small proportion of failed asylum seekers are supported under section 4   (Refugee Council, 2004).  


� Acute encephalitis, meningitis, scarlet fever, acute poliomyelitis, meningococcal septicaemia, smallpox, amoebic dysentery, mumps, staphylococcal infections, anthrax, ophthalmia neonatorum, tetanus, bacillary dysentery, paratyphoid fever, tuberculosis, cholera, plague, typhoid fever, diphtheria, rabies, typhus, food poisoning, relapsing fever, viral haemorrhagic fevers, leprosy, rubella, viral hepatitis, leptospirosis, salmonella infection, whooping cough, malaria, severe acute respiratory syndrome (SARS), yellow fever and all sexually transmitted infections (STIs) except HIV/AIDS for which only initial testing and counselling are free (DoH, 2004b).


� Correct as of April 2005.


� Cyprus, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia, Slovenia, Czech


Republic, Albania, Bulgaria, Jamaica, Macedonia, Moldova, Serbia and Montenegro, Romania, Bangladesh, Bolivia, Brazil, Ecuador, South Africa, Sri Lanka and Ukraine (Home Office, 2004)


� The total number of people being removed =17,895.  17,895/the total number of people becoming failed asylum seekers = 0.21.  Therefore, the total number of people becoming failed asylum seekers = 0.21/17,895 = 85,214 (approx.).  The number of people who became failed asylum seekers but were not removed =85,214 –17,895=67,319 (approx).      


� The 124 responses originated from; NHS trusts (35), members of the public (27), PCTs (13), health organisation (11), charity (10), GP (5), universities/student body (5), government department (3), GP body (3), organisation (3), GP admin (2), legal body (2), local authority (2), confidential (2), strategic health authority (1). 


� These criticisms came from the Commission for Racial Equality, the Royal Society for the Promotion of Health and a member of the public. 


� These requests came from the Terrence Higgins Trust and the Medical Foundation for Sexual Health


� Acute encephalitis, meningitis, scarlet fever, acute poliomyelitis, meningococcal septicaemia, smallpox, amoebic dysentery, mumps, staphylococcal infections, anthrax, ophthalmia neonatorum, tetanus, bacillary dysentery, paratyphoid fever, tuberculosis, cholera, plague, typhoid fever, diphtheria, rabies, typhus, food poisoning, relapsing fever, viral haemorrhagic fevers, leprosy, rubella, viral hepatitis, leptospirosis, salmonella infection, whooping cough, malaria, severe acute respiratory syndrome (SARS), yellow fever and all sexually transmitted infections (STIs) except HIV/AIDS for which only initial testing and counselling are free (DoH, 2004b).
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